HE United Nations Dectaration on the

Rights of indigenous Peoples
{UMDRIE) was adopted on 13 Saptember
2007, Coapping more than 20 years of
international debate, the Declaration sef
o the rights of the world's estimated 370
million Indigencus people. But while its
adoption was hailed by many as an
‘historic moment’, the occasiolt was
marred for Aboriginal and Terres Strait
islander people because Australia, under
the then-Coalition Government, was one
of just four countries not te suppont the
Declaration, claiming that it would elevate
customary law above national law.

While in Opposition, the Labor Parly
promised to support the Raclaration. But,
since coming to power, the Rudd
Giovernment has frustrated Indigenous
rights advocates by dragging the chain.

Mow, ag the Governinent reported!y
readies ilself to fullil its promise by
farmaliy endorsing the Declaration,
international faw speciatist MEGAN
DAVIS* (pictured) says Indigenous
Australians should be realistic about how
tar down the road to justice it alone can
take us...

HE Austratian Government witl andorse
E the United Nations Dectaration on the

Fights of indigenous Peoples, And this
will be a momentous occasion for Aberiginal
and Torres Strait islander peaples in Ausiraiia
hacause it is the second internationa
irstrument recognising the distinet cuitural
fights of indigenous peaples. The UNDRIP
augments ndigenous peoples’ caligctive
rights within the international human rights
framework, which is highly individualised.

Yet, as a consaguence of the Federal
Governmeant's endorsement of the UNORIP, it
is inevitable that there will be divergent
cupectations aboul the reisvance and status
of the UNDHIP

it i irnporiant for those expectations 1o be
managed, because the UNDRIP s no
panacea to the chalenges we face
domestically in dealing wilh the federal
system in servics defivery and In advocacy
for taw redorm,

It does pravide us with an importani
guiding framework for sngaging the State,
but it cannct reptace the need lor ongoing
commitment to constitutional change.

The Federal Government's endorsament
is & significant decision because togather
with ils commitrnent 1o closing the gap, it
signals a step forward lowards addressing
the undinished business that exists etween
the State and its First Peoples.

indeed this wili be the mosi significant
first-term initiative singe the Apology and the
Closing the Gap commitment that reveals
indigenous issues as a very clear prioiity of
(e Governmen. It also signals the gradual
re-commitment of the Australian State to
international human rights law and
multifateratism, which is imporiant to

as 'soft' inlarmationat law. The text creatas no
new rights in internationat faw, nor daes it
create any Binding legat obligations in
domestic legat systems.

The text has bean referred to as
‘gspirational, wiich means ihat states should
werk towards the realisation of the UNDRIP
together with indiganous peopies but wilhin
Ihe parameters of the settled state.

indigenous peoples sgraed in the drafiing
groups grior 10 1he adoption at e
Declaration should be subject W demaocracy,
ihe rile of law, principle of state soversignly
and teiritoriat infegrity.

It i5 a [ranewark that states can adeptin
Ineir relalionship with Ihdigennus peoples
and may guide thern in the development of
domastic law and poficy. 1| is accepted that it
will be used daily ia relation o our dealings
with government deparimants at all levels.

i il i doubt be reterred to b legat
proceadings grd in fact has aiready Dasn
referred to in cases. [t should be usad among
purselves at community meetings to frama
oLy own discussions

And the new National Reprasentative
Body stnudd uze the UNDRE as e
andeslying framework for its engagement
with the State and cerlainly in any advocacy
work arcund Tulure structural reform such as
constitutional change of & trealy.

The concern expressed by canservatives
has been thal the UNDRIP will elevate
Ahoriginal law above Aush alian domestic
taw. This 1§ simply not possitle,

The UNDRIP is non-binding and is subject
1o the Australian Jagal system. Any
recognition of Abariginal faw must be done
consistent with Austraiian-domeslic faw and
its international human ghts law abligations.

Unti indigenous peoples are provided a
space within Australia's public law systern,
removed fram the political arena that is truly
worthy of our status as first peoples,
internationat law will be ong of the most
aftective instruments.

The UNDRIP is non-binding and il is
moraily persuasive, but it doesnt replace the
need tor entrenched isgal ruies thal
governments are compelted to totiow and
{hat we can litigate it they violate.

Thus we inust manage the great
expectalions people have of internationai law
and especially the UNDRIP.

The best approach for changs is 1o
convinge ordinary Australians that universal
rights such as non-discrimination and
sauaiity betwesn men and women shouid be
entrenched n the Ausirattan Constitution

That protection - which isn’t Indigenous-
specic ~ is the most reafistic and gftective
way of remaving cu rights from the potitical
arena, and shouid be a central part of aur
advocacy maving forward,

* Megan Davis is Director of the
Indigenous Law Centre and Senior
Lecturer, Faculty of Law, University of
NSW. She is an Australian member of the
International Law Association’s
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There’

O there | was having a yam

and a gossip with some

friends. The main tapic of
conversation that day was my
friand'’s suddenly broken down
dead retationship. This is what
happened.

After a long night out with work
colleagues (work-related, of
course), my friend decided to drop
in &t their partner's house on their
way home. Once they got there
the house was all dark and guiet.

H was prefty eary in 1he
morning, so quistly my friend
uriocked the door with the hidden
key {of course they knew where
the hidden key wast), and padded
{hrough the house 20 find their
partner.

Into the bedroom my friend
went. Nope. Pariner wasn't there.

In the kitchen? No midnight
snacking here.

In the lounge room my friend
foune theiy parner. And #
appeared they weran't alone.

Lights flickect on, hands
grabbed sofa pilows and my
friend describes their partrer’s
face as '‘priceless’.

Let's just say my friend
introduced themselves to their
partrier’s new friend in & Lional
Fose kinda way. A kinda Chac
Wundine kinda way.

Me and my friends were
crackin’ Lup with disbelief at this
yarn. We couldn’t believe our
sweoet mate would be so wid -

ild, and then there’

and get 5¢ angry with a total
stranger.

It's wue, sorme people don't
have the best judgment at times.
And thelr behaviour is just plain
wiong. Wnfortunately we are just
ftawed hurnans, eh? { admitto a
few lapses in good judgment
eysslf,

But how can you get witd with
a person who doesn't have alove
relationship to you?

Lova relationships are
packaged n a box of commitment
and & bow of devotion. Thelr
ingredients are sharing, trust, carg
and support. Cheatin' around Is
not in the ingredients list. Cheatin’
isn't gven i the same
sUpermarket as love refationships.

Actually, cheatin’ isn't even
related to love even in a distant
thirg cousin twice removed kinda
way.
When I'm n a iove
relationship, } @xpect my partner —~
the one who makes a
commitment, teils me they love
me, whe should remember their
obligation and devotion fo me - 10
not cheat around.

It is them that should be sorry,
not the siranger.

Ot course, I'd be lying o i e ¥ CV LB
smyselt 1 said | wouldn'tbe wid \M}Q) LAOOET
with ihe person my partner .

cheated on me with ~ i wouldbe . ‘Al 1 Wie
wilder than a turtie on its back on undis
hat sand - but § would be mors
wild with my pariner.
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