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THE support of the Royal
Australian and New Zeatand
College of Psychiatrists
{RANZCP) for recognition of
indigenous peoples n the
Commonwealth of Australia
Constitution Act s a very
welcome development in what is
yet 1o become a robust public
debate.

The RANZCP has siated that,
constitutional recognition would
have a positive impact upon the
selt-esteem of psople in
communities and, it would make
a reai difference to the fives of
Indigenous Australians’,

Blipartisan suppor for
constilutional recagnition of
Aboriginal and Tarres Strait
Istander peoples has axisted
since the failed 1989 Repubiic
referendum and then, Joha
Howard's election policy o hotd a
referendum on the question i
re-giected in 2007,

Advocacy

Still, indigenous advocacy for
constitutional reform has been
active for decades; it was a part
of the Social Justice Package In
1995 and central lo the
recommendations of the Council
for Aboriginal Reconcifation in
2000.

Public interventions from
nen-palitical and non-ndigenous
sectors like RANZCP are criticat
ic garhering the required paputar
consensus k order to realise
constitutional reform.

We shouid not assurmea for one
second that because the human
rights industry and the Aberiginal
political domain support
constitutional reform that a
majority of people in a majonity of
states and a national majority will.
Nor can we assume that
Aporiginal and Torres Strait
communities will support
whatever manufactured praposal
emerges fram any controlled
public consultation and/or panel
of apgointed experts and
indigenous leaders.

BUE Ti.c voice of Indiganoer Aushialia

Puiting these issues to one
side, the notion that a successful
amendmant 1o gur rigid
Caonstitution can be achisvad
during the next ihree years
atready raises a red flag.

The ALP/Greens agreameant,
signed on 1 September 2010, 1s
o hold a reterendum during the
43rd Parliament or at the next
election,

it has been 32 years since the
Constiution was altered and this
i5 the longest period we have
gone without any changs to the
text.

Given that there is goodwiit
and pofitical consensus across
the board, it is sage advice to
place no time timit on the
process.

Lat us not forget the
conservaltives are historically
better at constitutionat reform.
The ALP has the worst record
when it comes to constitutional
reform having proposed 25 of the
44 amendments {and last
suceeeding in 1946).

Timing is critical when we
consider that every imaginable
amendmant Is on the table for
discussion: recognition in a
preambie; deletion of section 25,
amendment of section 51 (xxvi};
the passibility of a guarantee of
aquality; inserion of a new
provision in the Constitution.

The evident political opennegss
to all potential options s
important because to enter with
goodwill, inte a transparent and
open dialogue based on the
principles of free, prior and
informed consent and the United
Nations Declaration on the Rights
of indigenous Peoples, means
that many proposals will emarge
and warrant serious national
consideration.

For example, 1n 2008 former
Prime Minister Rudd was
preserted with & communiqué
from Yolngu Eiders following a
community cabinet meeting in
Yirrkala, The comynuniqué calls
for constitutianal recognition of
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price ownership of land and
currant iand rights.

Many coramunities wili have
sirnilar proposals regarding rights
to tand. Any such proposal, if
selected by a committee to put to
he Australian people, will reguire
a targeted and long term
campaign aimed at countering
the inevitable feelings of many
Austratians that change involves
giving rights to one group at the
expense of another,

Agreed framework

Another example, Noel
Pearson speaking at the Sydney
Festival this year, proposed that a
naw head of power be inserted in
the Constitution, similar to that
proposed by the Senate Legal
and Gonstitutional Affairs
Committee in 1983, that would
constitutionally entrench an
agreed framework of agreement
of Aboriginal rights and
responsibifities and the means by
which the state intends fo
achieve the goals of
reconciliation. Al of these
options and many more will have

1o be entertained and debated
publicty.

Which is why the statement of
the RANZCP is so important: The
hearts and minds of the
Austrabian people will not be won
over by the hman rights
ritiiatism of the Australian Human
Rights Commission or national
Human Rights Act-style
campaign.

Any vague appeal to abstract
human rights will fail because
prdinary people who have never
mat an indigenous person in their
life, want to be persuaded not
patronised.

The central point of the
RANZCP thesis is clear and
dirget: that human beings need (o
belong and want to be included.

People want to exercise
pwnership over the public
institutions that govern them. This
gives pecple and communides a
sense of control over their ves,

Adter ali, this is fundamentally
what section 128 (the provision
that establishes the mode of
altering the Constitution}
provides.

Self-determination is not only
a fundamental premise of
constitutional democracies, but of
health provision.

Ir many indigenous
communities, depending where
you vislt, there exist mixed
emotions of negativity, anger and
hopelessness and the
disconnaction to the broader
Australian polity is paipable.

The RANZCP is drawing 2
clear picture of the connection
between SOCH0-aConOMiIc
disadvantage, depression and
aniatly and diness, such as
cardiovascular disease and
stroke. This is powsrful stuff;
canstitutional recognition can
contribute to improving the
mentat heaith of Indigenous
peopes.

Finally we must keep in mind
that the conversation about
Indigenous rights and racognition
does not end with a successful
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referendum restlt, As we saw
with the 1967 refarendum, there
are unforeseen consequences of
constitutional reform, and we
need to be uphront and realistic
ebout its fimitations.

One such limitation is
Parliamentary sovereignty. The
Austrafian Constitution is
interpreted by the High Cowrt.
Canstitutional interpretation s
undartaken in different ways by
different judges. Some judges
may favour international legal
norms and mest remain faithful o
the original intent of the framers.
Either way, present and futlire
High Count benches will conifrue
to defer lo the wishes of a
soversigh, dermocratically elected
Parttament,

That will not change.

Beneticial laws

If we consider one of the most
frequently suggested proposals:
amending the Tace powel’,
section 51{xxvij to ensure that
only beneticial laws are passed
with respact to Aboriginal and
Torres Strait istander peaples.
With parliamentary sovereignty
as a central guiding principle of
constitutional Intarpretation,
benefit’ can mean different things
0 different political parties.
Consiger the alms of the
Marthern Terrtory Emergency
Response legislation: it was
viewed by both Liberal and Labor
and their sucoessive Parliaments
and most Australians as
baneficial.

® Megan Davis is Director of
the Indigenous Law Centre and
Senior Lecturer, Faculty of
Law, University of New South
Wales. She delivered the i1th
Vinceni Lingiari lecture at
Charles Darwin University on
constitutional reform. From
January 2011, Ms Davis will
begin her term as an expert
member of the United Nations
Farmanent Forum on
Indigenous lasues.




